[N THE STATE COMMISSION : DELHI

Date of Decision: 27.07.2010

Complaint No. 55/05

M/s Bhola Plastic Industry Pvt. Lid
2, 3.5.1.. Industrial Areq,

G.T. Karnal Road,

De'hi-09

..... Complainant,

VS

North Delhi Power Lt.d,
Hudson Lines,

Kigsway Camp,
Delhi-09

CORAM \
A

Justice B.A. Zaidi, Presiding
M.L. Sahni, Member

1. Whether reporters of local newspager be allowed to see the
judgmente

2. To be referred to the reporter or not2

M.L. Sahni, Member(Judicial)

1. Briefly stated facts of the case as alleged in the complaint
are that complainant is @ company duly incorporated under the

Companies Act and is a registered consumer in respect of K.No.
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Appeal no. 84 of 2009(BSES Rajchani Pvt. Ltd Vs M/s Saraf Project P.
Ltd.} wherein similar question of law had arisen and the Hon'ble
National Commission has observed that bare reading of the definition
of the consumer as it stands after due amendment does not leave any
doubt that any person who hires or avails services for any ‘commercial
purposes’ is not a ‘consumer’ and, therefore, is not covered under the
definition of 'consumer' as it appears in section 2 (1)(d) of the Act. This
decision squarely applies to the facts of the present case wherein the

complainant is admittedly a Private Ltd. Company as per cause-title

and it does appear iI!og@}bﬁ%he complainant company was

availing service of the O ol th posgs of earning “his" livelihood by

means of aelf—employmenﬂ“qs : In_p,paro -3 of the complaint . The
complainants have failed to j@% whom the word "his" refers. If it
refers to the complainant which is g Private Limited Company, it
cannot mean to earn livelihood by means of self-employment to bring
it within the ambit of "excepficn” to the definition of consumer as
provided , vide Explanation of appended to clause (d) of section
2(1]({d) of the Act, which provides that for the purpose of clause (d)
‘commercial purposes' does no! inciude g person who buys goods or

avail services exclusively for the purpose of earning his livelihood by

means of self-employment.
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451000130311 and was availing the services of the OP for supply of the
electricity. The complainant is manufacturing goods allegedly for the
purpose of earning (his) livelihcod by means of self-employment.
2. It is alleged that the OF raised various bills which were paid in
foto on or before due dates. A bill amounting to Rs. 32,110/- was raised
cyable before 27.12.2004 and the same was accordingly poid; that
there was no arrears or any dispute regarding the same as all bills
were peing issued on the basis of Meter Reading , provided and
installed by the OP in the premises of the complainanit. The officials of

the OP visited the Compilainant’s premises in October and November,

w W

Qb ey
2004 and allegedly ryb%ir defd%r\/ remarks against the

S Metei‘.dmd opened its seals. As per

Complainant, checked ’rhe Ele

further ailegation, officiols"é‘@éq r*ot;ﬁnd any defect in the said meter

but expecting some favour wI:i e complainant declined and they
threatened the complainant of dire consequences ; that business and
manufacturing of the Comploinant company suffered adversely due
to frequent visits of the official of OP.

3. The complainant received a notice dated 12.1.2005
regarding disconnection of his electricity connection under section 56
of Electricity Act, 2003 menrtfioning that a bil amounting to Rs.

13.63,245/- was due ; that no date of bill or when the amount was

payable had been menfioned therein ; that no such bill was ever




8. The term ‘consumer’ as defined by section 2(1)(d) means the

Person who buys any goods or hires or avails of any service for
consideration but does notinciude the person who obtains such goods
for resale or who avails of service for any “"commercial purpose”,

9. The term ‘commerciai PuUrpose” has not been defined under
the Act, However, Hon' ble Supreme Court in Laxmi Engmeermg Works
Vs PS.G. Industrial Institute i} (1995) CPJ 1 = AIR 1995 SC 1 1428] have
defined the word, "commercial PUpose” to means connected with or
€ngaeged in business | Trolda,f&; Fow‘gﬁgrce with main motive fo earn
profit. in Cheema :ngme‘s rfnu 1_&&@:f‘@§ ¥s Rajan Singh [ (1997) 5 CTJ 1
the Apex Court had hef%}fsoé;mff:@!f emptoyment means the person
N 5

ho buys the goods or availe i

sor his family alone should use the
same without employing any worker for his trade or business.

10. In the instant case ‘he complainant admittedly has been
availing services for commercial purposes. [t is a Private Ltd., Company
having more than one Directors, including Raju Bathla the witness who
filed his affidavit as such Director. It is Jtherefore, unbelievable that g
Frivate Company is availing the services of the OP for earning “his"
livelihced by means of self-employment. Complainant | therefore,
cannot be termed as ‘consumer” to maintain g ‘consumer-

complaint' under C.p. Act, 1986 as amended w.e.f. 15.03.2003. This
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raised by the OP against the Complainant Company, while actual bill

Was oniy for Rs. 32,113.29, which Was payable by 27.12.2004 and the
~ame was accordingly paid, so there could not e any question of
disconnection notice or any amount being due. The Senior Officer of
the OP being satisfied regarding the claim of the complainant , on
19.1.2005 endorsed on the said Show Cause Notice that "please do
not disconnect the supply against this bill as bill is due to wrong billing".

4, According to the complainant there had not been any
arrears shown in any of the bills raised by the OP during the last two
years i.e. from February, 2002 to Cecember, 2004. The complainant
had been paying each and every penny and the amount oeing billed.

So there cannot be any g W@} arrears being raised in the

month®of January, 2005, Tf%’cm TS mont%pprooched Senior Officers
_ Ig.
i op@ to deposit amount of Rs.

3.14,936/- with the remarks “R/C ;? :

of the OP who direct ed 1?%\

Feit] t.he details of arrears done by
back office. MF fitted at CCC. please accept current demand of Rs.
3.14,935/- as PP by cheque”, which Wwas so deposited by the
complainant, The Complainan! received ancther bill calling upon to
PAy a sum of Rs. 21,47,180/- by 31.03.2005 without giving adjustment of
Rs. 3.14,936/- paid by him in January, 2005 though the said amount
had been duly reflected in the said bill as last Payment detail though
date of payment has been wrongly mentioned. The OPp had entered
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complaint was thus not tenable in iaw liable to be rejected even at the
admission stage u/s 12(3) of the Act. However, complainant recped
the benefit of ex-parte interim order dated 25.05.2005, till date.

11. We find this complaint highly vexatious and frivolous liable to
be dismissed u/s 26 of the Act. The same s, therefore, dismissed with
cost of Rs. 10,000/- to be pcudo;tag‘be OP who have been dragged in this

frivolous litigation for thedcsi more fﬁgn 5 years.
E - G'




81288 units in its record from 10.7.2004 to 24.07.2004, which not only
rrational but illogical too. The coemplainant had suffered humiliation,
fension and harassment due to ihe il legal and wrongful acts of the OP.
Loss and damages has been caused to the complainant company by
unfair attitude adopted by the staff of the OP. Complainant confined
its claim for damages to fhe-’rurze of Rs. 2 lakhs only, praying that OP be
restfrcined to recover the demands raised by them from the
complainant under threat of discennection and the demand 5o raised
by the OP be declared as llegal and void damages and
compensation also be awarded 1o the complainant for mental agony,

k) %i;

humiliation and harassmen ';'”‘L@”F*"*“L@e of Rs. 2 lakhs ; complainant

i =
may aiso be granted e rhgcmon charges for the present

roceedings. L o
& L3 ?f’%

B on 25.05.2005, 1his Commission

5, While admitting the ™
hod passed order restraining the OP from disconnecting the electricity
connection till further orders. Notice thereafter of the complaint was
sent to the OP whose Legal Executive appeared and accepted the
service on 26.10.2005. On their behalf reply was filed raising preliminary
objection, inter-aiig, that the complainant company was an industrial
consumer having been sanctioned 120 H.P. (89.57 K.W.) hence the

complainant is not a consumer cs defined u/s 2(1)(d) of C.P. Act. They

also took the plea that the complainant instead of approaching the

3
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appropriate forum set-up u/s 42 of Electricity Act, 2003 for the redressal
of the grievances of the consumer, has wrongly approached this
Commission without exhausting remedy provided under Special Law
and thus he did not approach this Commission with clean hands, |t
wes alieged on their behalf that the complaint was having electricity
cennection for the purpcse of running industry for manufacturing
plastic products and therefore, the complainants can not take plea
that the complainant was earming “his” livelihood by means of self-
employment. On merits, the OF denied the allegations in entirety by
placing reliance on the decisior in the case of M/s Swastic Industries Vs
Maharastra Efecm’ci’ry‘ Bo%zrd 987 !{(‘%’;Jj‘ SCC 465. They, accordingly,

prayed for dismissal of fhe.complaint with heavy cost.
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é. After the comp!ozq%hg{ji’gd their replication/Rejoinder, parties
filed their evidence by way of affidavits. The complainant filed the
affidavit of Shri Raju Bathla, who is one of the Directors of the
comolainant-company while on behalf of O.P. Shri Shishar Singh , their
Manager filed his affidavit in rebuttal,

7 We have heard the parties and perused the material on
record. It has been reiterated on behalf of OP that since the
cemplainant is not a ‘consumer’ s defined under the C.P. Act
therefore, compiaint is not maintainable. On their behalf reliance is

piaced on the decision of the Hon'ble National Commission in First
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