
















































































































































































































































































































































































































































































































































































































































































































































IN THE APPELLATE TRIBUNAL FOR ELECTRICITY AT NEW DELHI 

APPELLATE JURISDICTION 

APPEAL NO. 395 of 2017 

BSES Yamuna Power Ltd. ..Appellant 

VERSUS 

Delhi .Electricity Regulatory Commission .. Respondent 

AN APPLICATION SEEKING CONDONATION OF DELAY IN FILING 

THE REPLY ON BEHALF OF RESPONDENT -DELHI ELECTRICITY 

REGULATORY COMMISSION 

Respondent most respectfully submits as under: 

1 

1. That the present matter is listed before this Hon'ble Tribunal on 

17.4.2018. On 22.02.2018, this Hon'ble Tribunal granted four 

weeks to the Respondentto file a reply. The Respondent on this · 

day is filing the a~companying Reply. 

2. That the facts of the case have been mentioned in detail in the 

accompanying Reply and are not being repeated herein to avoid 

repetition and for the sake of brevity. 

3. That there is a delay. of 2 ~days in filing the accompanying reply, 

-r ~ ...... +ho rlirPrtinns of this Hon'ble Tribunal for the following 



•'. 
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i. That the Counsel sought appropriate instructions and 

relevant documents from the Commission on the 

appropriate course of action, which took some time. 

ii. That the para-wise remarks and various documents 

were sent to the office of the Counsel. 

iii. That on receipt of instructions, the Counsel took time 

to verify the records. and prepare the reply to the 

Appeal. 

iv. That the Counsel sought certain clarifications and 

queries, .and the sam~ were sent to the Commission 

for pointed replies and instructions. 

v. Thereafter, the accompanying Reply was sent to the 

vi. 

Commission for approval and for obtaining necessary 

affidavit 

Once the approval was received along with the 

affidavit, the Counsel took time to make necessary 

arrangements for filing. 

4. That' the delay so occasioned in filing the reply is bonafide and 

unintentional and is· liable to be condoned in the interest of 

justice. No .prejudice will be caused to the Appellant if this 

application is allowed. 



" •'. 
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PRAYER 

In the circumstances set forth above, it is therefore, most 

respectfully prayed that this Hon'ble Tribunal may be pleased to: 

A) condone the delay of Z:_ ~ays in filing the Reply in Appeal No. 

395 of 2017, pursuant to order dated 22.02.2018, and 

B) · · pass any other or further orders as may be deemed fit and 

proper in the circumstances of the case. 

FILED BY 

NIKHIL NAYYAR 

ADVOCATE FOR RESPONDENT 

Filed on: \6 .04.2018 
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' I 

DECLARATION 

The applicant above named hereby solemnly declare that nothing 

material has been concealed orsuppressed and further declare that 

the enclosures and typed set of material papers relied upon and 

filed herewith are true copies of the originals or fair reproduction of 

the originals or true translation thereof. 

\{erified at New Delhi dated this day l .3 0-\ of April 2018. 

Counsel for Applicant Authorised Signatory 

VERIFICATION 

I, Surendra Edupghanti S/o. Shri E.V. Rao aged about SS years, 

holding the post of Secretary; Delhi Electricity Regulatory 

Commission, situated at New Delhi-110017 do hereby verify that 

the contents of the paras 1 to 4 are true to my personal knowledge 

I derived from official record and believed to be true on legal advice 

and that I have not suppressed any material facts. 

Date: -12..04.2018 
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IN THE APPELLATE TRIBUNAL FOR ELECTRICITY AT NEW DELHI 

APPELLATE JURISDICTION 

APPEAL NO. 395 of 2017 

BSES Yamuna Power Ltd. .. Appellant 

VERSUS 

Delhi Electricity Regulatory Commission .. Respondent 

AFFIDAVIT 

do hereby solemnly affirm and state as under. 

1. That 1 ·am the Secretary in the Respondent Commission and 

hence am conversant with the facts and circumstances of the 

case as borne from the records of the Commission and am 

therefore competent to swear the present affidavit. 

2. That I have gone through the contents of the application for 

condonation of delay in filing the reply. The contents of Paras 

1 to 4 of the application are facts as borne out from the 

records of the commission and the rest of the application are 
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VERIFICATION 0 '>--,;._ 
,.,~ ~· 

Verified at New Delhi on thi\t<il'f':~:::'ciav of April, 2018 and 
r· -r "!) . ,. o ~o .:.:• ,.· 

state that the contents of the p;e ~~aiort~t~~<l}~g true and correct 
. ' . Q 2/\\'I ·~ .... / \., 0 "I;<''•/ 

to mv knowledge and belief ~aterial has been 

concealed therefrom 

DEPONENT 

SURENDRA EOUPGHANTI 
Secretary · 

Delhi Electricity Regulatory Commission 

ATTESTED 
\

C·Block, Shivalik, Malviya l'tagar. 
New Oelhi-110017 

.vt>:A\ v ~ 
~AJENOAAKUMAR Ph. 9212491692 
NOiARY, oeLHl·R-5760 9899445209 
•GOVF-RNMENT OF !NOIA 
SUPREME COURT OF \NOIA """"" ~9~.ft,9,U~!?,.!-cNl.~yY.!?.;~~.1.... \ ~ 

·. ""' e< ''! 0. NO\;····~:;·\A:·•µr· •••~ 

!W'~t~ lbJ't"J~Mf& SlfRLAIWiB fa 1fHE 

·oUNEOERSTA~D & AFFIR.ME~~~OSEY.EMEECTTO 
LHI ON............ . ORE MEAT 
~ t 0 ~·;"""" .... I NTIFIEO' BY 

~~N~iNT~~ ~ii~~~~T/OEPONENT WHO HAS 

IOENTIFYTHE EXECUTANT/ •·· 
DEPONENETWHO WAS 
SI~ THE PRESENCE Of 

' 

IDENTIFY THE 
· DEPONENET: . CUTANTI 

SIGNED JN THE HO WAS 
. PRESENCE OF 
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IN THE APPELLATE TRIBUNAL FOR ELECTRICITY AT NEW DELHI 

APPELLATE JURISDICTION 

APPEAL NO. 395 of 2017 

7 

BSES Yamuna Power Ltd. .. Appellant 

VERSUS 

Delhi Electricity Regulatory Commission .. Respondent 

REPLY ON BEHALF OF RESPONDENT N0.1-DELHI ELECTRICITY 

REGULATORY COMMISSiON 

Respon~ent most respectfully submits as under 

PRELIMINARY 

1. At the outset the Respondent commission states that unless 

specifically admitted, each and every assertion or averment 

made by the Appellant is denied as being false and contrary 

. to both the law and the facts on the ground. 

2. That the answering Respondent, the State Commission is a 

statutory authority constituted under Section 82 of the 

Electricity Act, 2003 [hereinafter "the Act"]. The functions of 

the State Commission are enumerated under Section 86 of 

the Act and Section 86{1)(a) specifically states that it is the 

function of the State Commission to 'determine the tariff for 



-
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State'; Section 86(1)(b) makes it the function of the State 

Commission to regulate electricity purchase, procurement, 

distribution including the price of the same within the State; 

Further, Section 86(1)(f) of the Act gives the State 

Commission the powe'r to 'adjudicate upon the disputes 

between the licensees and generating companies and to refer 

any dispute forarbitration'. Furthermore, Section 181 of the 

Act confers on the State Commission the power to make 

. 'regulations consistent with this Act and the rules generally to 

carry out the provisions ~f this Act.' 

3. .The Respondent Commission, vide Order dated 01.06.2017 

passed the order in the matter of: Determination of Open 

Access Charges and related matters. It is submitted that the 

said order was passed after detailed proceedings in which 

responses from all stakeholders were taken and the same was 

done in accordance with the Electricity Act, Delhi Electricity 

Regulatory Commission (Terms and Conditions for Open 

Access) Regulations, 2005, (hereinafter referred to as, the 

'Regulations') National Tariff Policy, 2016 and the judgments 

of this Hon'ble Tribunal. The Impugned Order suffers from no 

infirmities at all. 

/I It k h11mhlv submitted that the Appellant is only attempting 
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decision-making body, without any legal or factual basis for 

its grievances~ 

It is humbly submitted that the Appellant has broadly raised 

the following issues: 

I. VIOLATION OF PRINCIPLES OF NATURAL JUSTICE 

II. EXEMPTION TO RAILWAYS FROM THE LEVY OF CROSS SUBSIDY 

SURCHARGES, BEING A DEEMED DISTRIBUTION LICENSEE 

Ill. EXEMPTION TO USER OF CAPTIVE GENERATING PLANTS FROM 

THE LEVY OF ADDITIONAL SURCHARGE 

. IV. CEILING OF CROSS SUBSIDY SURCHARGES 

V. REDUCTION OF ADDITIONAL SURCHARGE FROM THE PERIOD OF 

MAY TO SEPTEMBER 2017 

6. It is humbly submitted·· that the order of the Respondent 

Commission is a reasoned order that deliberates on each of 

. these issues and the decision of the Respondent Commission 

is in accordance with the Electricity Act, Delhi Electricity 

Regulatory Commission (Terms and Conditions for Open 

Access) Regulations, 2005, (hereinafter referred to as, the 

'Regulations') National Tariff Policy, 2016. It is however 

submitted that· a brief response to all the above issues is 

provided by the Commission in the following paragraphs: 

..~ 
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I. VIOLATION OF PRINCIPLES OF NATURAL JUSTICE 

7. The Appellant has. falsely stated that the Respondent 

Commission failed to comply with the principles of natural 

. . 

justice and to afford a reasonable opportunity of hearing to 

the distribution licensee .in the state of Delhi. A mere perusal 

of the Impugned Order and the following sequence of events 

will demonstrate that the Appellant was provided sufficient 

opportunity of hearing. 

· 8. It· is submitted that the Respondent Commission issued a 

draft proposal on 15.12.2016 on its website for determination · 

of Open Access Charges and related matters, revising its 

earlier Orders dated 24.12.2013, 18.5.2015 and 9.12.2015 for 

seeking suggestions / objections / · comments from 

stakeholders by 20.01.20.17. The public notice was also issued 

in the following daily newspapers on 21.12.2016 for the 

information ·of the stakeholders to submit their 

suggestions/objections/comments: 

(i) Hindustan Times (English) 

(ji) Indian Express (English) 

(iii} Times of India (English) 

(iv) Navbharat Times (Hindi) 



"' " 

11 

{vii) Educator (Punjabi) 

9. It is further submitted that the Respondent Commission has 

10. 

.. also considered the comments submitted by BRPL & BYPL in 

Appeal No. 164 of 2015 & . IA No.264 of 2015 and Appeal 

No.165 of 2015 & IA No.267 of 2015 filed before the Hon'ble 

Appellate Tribunal for Electricity. As directed by this Hon'ble 

Tribunal for Electricity in its daily Order dated 9.1.2017, a 

. meeting was also convened with the distribution companies 

to deliberate the issues. 

The Appellant vide its letter dated February 08, 2017, has also 

submitted their comments/suggestions on Respondent 

Commission's Draft Proposal for Determination of Open 

·Access Charges and related matters. 

11. The. Order dated 1.6.2017 in the matter of determination of 

Open Access charges and related matters was issued after 

giving an opportunity to_ the stakeholders including appellant 

to submit their comments/suggestion. The Respondent has· 

also issued Statement of Objects and Reason on the Open 

Access Order dated 1.6.2017. The copy of the Impugned 

Order and Statement of Objects and Reasons is also available 

on the website of the Respondent Commission. 
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12. Having submitted its comments on the draft proposal and 

participated in the hearing, the Appellant cannot raise a plea 

of not being afforded a reasonable opportunity of hearing. 

11: EXEMPTION TO RAILWAYS FROM THE LEVY OF CROSS SUBSIDY SURCHARGES, 

BEING A DEEMED DISTRIBUTION LICENSEE 

13. ·The contention raised by the Appellant that the distribution 

Licensees were not heard before taking . the decision to 

ex.empt the railways from payment of cross subsidy is 

untenable. The Respondent Commission in its draft proposal 

for inviting comments has specifically mentioned to exempt 

cross subsidy as under:-

"(ii) It is further clarified that no Cross Subsidy 

surcharge shall be payable in cases specifically 

exempted from . payment of Cross Subsidy 

·surcharge by the provisions of the Electricity Act, 

2003 and the Tariff Policy of Government of India." 

Moreover, the Table specifying the cross-subsidy surcharge 
. . 

.;t' 

provides that the Railways are exempted as per revised 

National Tariff Policy. Relevant extract of the draft proposal 

uploaded on the website of the Respondent Commission for 

seeking comments/suggestion is as following: 



! 
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TPDDL 

Summary 

(Paisa/kWh) 

Above 66kV level 
At 33/ 66kV level 
At llkV level 
At LT level 

BRPL 
Summary 
(Paisa/kWh) 

Above 66kV level 
At 33/ 66kV level 
At llkV level 

At LT level 

( ( 

Industrial Non- Domestic Domestic Railway 

Final restricted to 20% Final restricted to 20% Final restricted to 20% 
165.20 206.00 11.31 
165.20 206.00 5.02 Exempted as per revised 
165.20 206.00 - National Tariff Policy 

165.20 206.00 -

Industrial · 
Non- Domestic 

Domestic Railway 

Final restricted to 
Final restricted to 20% 

Fina.I restricted 
Final restricted.to 20% 

20% to 20% 
167.60 196.0_0 92.47 
167.60 196.00 ZS.ZS Exempted as per revised National 
167.60 196.00 19.01. 

167.60 196.00 -. 

·. 
11 

DMRC DJS 

Final restricted to 20% Final restricted to 20% 

.136.20 182.20 

131.02 182.20 

116.08 182.20 

98.48 182.20 

DMRC. DJB DIAL 

final restricted final restricted Final restricted 
to 20% to 20% to 20% 

118.47 183.60 166.00 

51.25 183.60 166.00 

45.01 183.60 166.00 

- 183.60 166.00 



,{ 

BYPL 
Summary 
{Paisa/kWh) 

Voltage lev~I 

Above 66kV level 

At 33/ 66kV level 

At llkV level 

At LT level 

~ 

Industrial 

Final restricted 
20% 

175.00 

17.5.00 

175.00 

175.00 

( 

Non- Domestic 

to Final restricted 
. to 20% 

199.60 

199.60 

199.60 

199.60 

( --
14 

Domestic Railway DMRC DJB DIAL 

Final restricted .Final restricted to Final restricted to Final restricted to 
to 20% 20% 20% 20% 

' 

95.00 125.80 187.60 -
17.57 103.57 187.60 -
12.30 

Exempted as per the revised National Tariff Policy 
98.30 187.60 -

- 42.33 ~ 187.60 -
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14. The Respondent Commission while exempting Railways from 

payment of cross subsidy surcharge has relied upon the National 

Tariff Policy, 20.16. Relevant extract of Revised National Tariff 

Policy: 

"8.5.1 

Provided further that the Appropriate Commission, in 

consultation with the Appropriate Government, shall 

exempt levy of cross subsidy charge on the Railways, as 

defined in Indian Railways Act, 1989 being a deemed 

licensee, on electricity purchased for its own consumption." 

15. The Hon'ble Supreme Court in its judgment in Energy Watchdog 

v. CERC & Ors. (2017 )14 SCC 80 has held that the National Tariff 

Policy is a statutory document issued under Sectiol) 3 of the Act 

and has the force of law. 

16. In addition to above, the Central Electricity Regulatory 

Commission in order dated November 05, 2015 in Petition No. 

197/MP/2015 with respectto Railways, also stated that: 

"(b) The petitioner is a deemed licensee under third 

proviso to Section 14 of the Electricity Act and no 

separate declaration to that effect is required from 

the Appropriate Commission. The petitioner as a 

deemed licensee shall be bound by the terms and 

conditions of license specified or to be specified by 
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It may be pointed out that an appeal (Appeal No. 276 of 

2015) has been filed against this order before this Hon'ble 

Tribunal, which is pending. 

17. It is also submitted thatthe Appellant's reliance on the judgment 

of Hon'ble Supreme Court in Sesa Sterilite v. OERC & Ors. {2014) 

8 SCC 444, is misconceived as the Hon'ble Supreme Court has 

held that: 

"43. We are in agreement with the aforesaid rationale in the 

impugned order of the Appellate Tribunal as that is the only 

manner in which the two Acts can be , harmoniously 

construed. To recapitulate briefly, in the present case no 

doubt by virtue of the status of a developer in the SEZ area, 

the Appellant is also treated as deemed Distribution Licensee. 

However with this; it only gets exemption from specifically 

·applying for licence under Section 14 of the Act. In order to 

avail further benefits under the Act, the ~ppellant is also 

required to show that it is in fact having distribution system 

and has number of consumers to whom it is supplying the 

electricity. That is not the case here. For its own plant only, it 

is getting the electricity from Sterlite Ltd. for which. it has 

entered into PPA. We have to keep in mind the object and 

scheme of SEZ Act which envisages several units being set up 

in a SEZ area. This is evident from a collective reading of the 

various provisions of the SEZ Act viz. Section 2{g)(j)(za)(zc}, 

Section 3, 4, 11, 12, 13 and 15. There can be a Sector Specific 

SEZ with Several Units i.e. for IT,. Mineral Based Industries 

etc. but instances of single unit SEZ like in the present case of 

the Appellant may be rare. The Notification dated 03.03.2010 

providing for the "Developer" of SEZ being deemed as a 

"Distribution Licensee" was issued keeping in view the 

concept of Multi Unit SEZs and will apply only to such cases in 

which the Developer is supplying the power to multiple Units 

in the SEZ. The said Notification will not apply to a Developer 

. like the Aooellant who has established the SEZ only for itself." 
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.. .. 
distribution system and it is also supplying electricity to its 

. . 

consumers. Whereas, Sesa Sterlite was getting the electricity for 

its own use only and it is on this ground, it was treated as a 

consumer. 

18. In light of the above, the Railway, being a deemed Licensee, is 

exempted from the Cross Subsidy Surcharge. 

19. Similarly, the Appellant's contention that even if Railway is 

considered a deemed licensee, it shall be liable to pay ·· 

mandatory cross subsidy charge under Section 42(2) is untenable 

as Cross subsidy surcharge as per Section 42{2) is payable by the . 

consumer. In certain cases where. Railways being a deemed 

licensee is not a consumer of the distribution· licensee, no cross 

subsidy surcharge would be applicable. However, when it being 

a deemed licensee is also a consumer of the distribution 

licensee, cross subsidy surcharges would be applicable. 

20. It is also pertinent to note that the Appellant in its 

comments/suggestions submitted vide letter dated 8.2.2017 has 

not given any comments on this issue of exemption of Railways 

from cross subsidy. Taking into account the comments from the 

stakeholders,. the Respondent Commission in its Statement of · 

Objects and Reasons has deliberated on this issue as under:-

"Exemption Categories from Cross subsidy surcharge 

~ 7 Ac; nPr sub-section (2) of Section 42 of the Electricity Act, 
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National Tariff Policy~ Railways, as defined Jn Indian railways Act, 
1989 being .a deemed licensee on electr~city purchased for its 
own consumption has also. been exempted from levy of cross 

·subsidy charge; The Commission in its draft Order at clause 10 
(8) (ii} has specified that no cross subsidy surcharge shall be 
payable · in cases · specifically exempted under the · Act and 

. National Tariff Policy notified by Government of India. 
The Commission received the suggestion that the cases which 
are exempted from payment of cross subsidy shall also be 
specified upfront. Accordingly, the Commission has specified 

these cases for exemption of cross subsidy surcharge." 

Ill. EXEMPTION TO USER OF CAPTIVE GENERATING PLANTS FROM THE LEVY OF 

ADDITIONAL SURCHARGE 

21. It is submitted that the Appellant has stated that the 

Respondent Commission has failed to ~om ply with the· Section 

42 (4) of the Act, which mandates payment of additional 

surcharge on wheeling by a consumer or class of consumers who 

have been permitted to receive supply of electricity from a 

person, other than the distribution licensee. The Respondent 

Commission has exempted the levy of additional surcharge on a 

person who has established a captive generating plant for 

carrying electricity to the destination of his own use: 

22. The Respondent Commission while issuing the Impugned Order 

has considered the comments/suggestions received from the 

stakeholders and deliberated this issue in its Statement of 

Objects and Reasons dated 1.6.2017 as under:-
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Commission permits a consumer or class of consumers to 

receive supply of electricity from a person other than the 

Distribution Licensee of his area of supply. However, as per 

Section 9 of the Electricity Act, 2003, Captive Power Plants have · 

been given the right to carry electricity from the Generating 

Plants to the destination of their own use. The question of 

'permit' and 'supply' does not arise to the extent of 'self­

consumption' by Captive Users of the Captive Power Plants. 

Thus, the Commission is of the view that Additional Surcharge is 

not applicable to the open access users of Captive Power Plants 

to the extent of their self-consumption from such Plants. 

As per the second proviso to Section 9(1), the electricity 

generated from a Captive Power Plant may be supplied to any 

consumer subject to regulations made under sub section (2) of 

Section 42. Therefore, Additional Surcharge shall be applicable 

in case of such supply from a Captive Power Plant to ·Open. 

Access Consumers." 

23. The Respondent Commission has exempted levy of additional 

surcharge to captive power plant on the above rationale. The 

Appellant's contention that Section 42(4) of the Act does not 

provide for exemption is untenable as the Respondent 

·r:nmmission has categorically provided in the Statement of 
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on second proviso to Section 9 read with Section 42(2) of the 

Act Thus, there is no ,question of providing an exemption by a 

judicial order. 

IV. CEILING ON CROSS SUBSIDY SURCHARGES 

24. It is submitted that the Appellant has stated that the 

Respondent Commission has failed to bring the tariff within +/-

20% of the average cost of supply. but imposed the ceiling on 

cross subsidy surcharge payable. 

25. In this regard, it is submitted that the Respondent Commission 

considered the issue of Cross Subsidy Surcharge and observed as 

following: 

"Modification in the formula for Cross Subsidy Surcharge .and 
capping of 20% of tariff 
3.5 As regards the modification in the formula for determination 
of cross subsidy surcharge in National Tariff Policy notified by 
Government of India, the Commission noted that distribution 
licensees has proposed to . modify the formula such that it 
increases the cross subsidy surcharge and whereas the open 
·access consumers has suggested for reduc~ion in cross subsidy 
surcharge. The Commission further noted from National Tariff 
Policy that the formula . prescribed may not work for all 
distribution licensees particularly for those having power deficit. 
Delhi being power surplus state, the above provision may not be 
applicable to Delhi. 

Therefore, the Commission is of the view that the formula 
prescribed in National Tariff Policy for determination of cross 
subsidy surcharge does not require any revision. Capping of 20% 
of tariff applicable to the category of consumers seeking open 
access for· determination of cross subsidy surcharge has also 
hoon mnintninprJ_" 
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... 

26. Thus, it is submitted that the Respondent Commission has 

followed the National Tariff Policy after duly considering the 

power availability scenario in Delhi. 

V~ REDUCTION OF ADDITIONAL SURCHARGE FROM THE PERIOD OF MAY TO 

5EPTEMBER2017 

27. It is submitted that the Respondent Commission vide its 

Impugned Order has reduced the additional surcharge for the 

months of May to September to amount half of the average 

fixed costs for the period. The Appellant is contending that the 

. Respondent Commission while computing the additional 

surcharge for the Appellant, reduced additional surcharge for 

the month of May to September to an amount half of the 

average fixed costs for the period, whereas the Appellant has 

proposed to two thirds of average fixed cost. 

28. In this regard, it is submitted that while determining the 

additional surcharge, the Respondent C.ommission has. stated 

that distribution licensees have surplus power during all months 

of the year, however during certain months, distribution 

licensees needto purchase additional power. The basis for the 

•\ 

calculation is the provisional data as .obtained from SLDC, Delhi 

for FY 2014-15 and FY 2015-16 regarding the details of 

::rn;iil;ihilitv sr:hedule and actual consumption which is attached 
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· buy more additional power to meet the· demand. Accordingly, 

the additional surcharge was reduced to half during this period 

as stranded power will be lower. 

29. In light of th.e submissions made above it is submitted that this 

Appeal be dismissed by this Hon'ble Tribunal with costs. 

Filed on: I ~04,2018 

FILED BY 

NIKHIL NAYYAR 

ADVOCATE FOR RES PON DENT 
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· BSES Yamuna Power Ltd. .. Appellant 

VERSUS 

Delhi Electricity Regulatory Commission .. Respondent 

AFFIDAVIT 

I, Surendra Edupghanti S/o. Shri E.V. Rao aged 

do hereby solemnly affirm and state as under. 

3. That I am the Secretary in the Respondent Commission and 

hence am conversant with the facts and circumstances of the 

case as borne ·from the records of the Commission and am 

.therefore competent to swear the present affidavit. 

4. · That I have gone through the contents of the accompanying 

reply. The contents of 1,2,3,10,20,24,25,27 and 28 of the 

accompanying reply are facts true to my knowledge as borne 

from .the records of the Respondent Commission, parts of paras 
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conterits of paragraphs 12,15,16,23 and 29 are based on legal 

advice received by me and believed to be true· and correct. 

Nothing material has been concealed herefrom. 

VERIFICATION 

~ 
DEPONENT 

SURENDRA EDUPGHANTI 
. .secretary 

Delhi Electricity Regulatory Commission 
C·Block, Shivalik, Malviya Nagar. 
. New Delhi-110017 

my knowledge and belief and nothing material has been concealed 

therefrom 

RAJENORA KUMAR, NOTARY. Reg.. No 5780 
F No.·5(486) ' · • 
EMPOWERED TO ADMINISTER THE OATH 
SECTION 139 OIC CPC 1908 
SECTION 297 OF CRPC 1973 
DELHI HIGH COURT RULES 1967 
PART·6, CHAPTER XVlll-227 . 
EVID~NCE BY AFFIDAVIT BEFORE NOTARY 
SUP,,RE. ME COURT RULES 2013 
ORDER . ' 

~· 

DEPONENT. 

SURENDRA EDUPGHANTI 
Secretary 

Delhi Electricity Regulatory Commission 
C·Bl.ock, Shivalik, Malviya Nagar. 

~ 
New Delhi·110017 

ATI'ESTED ·~ 

AA.JINDRA KU ~ ~ --=~~li4~---; 
NO'fA~Y. C&LHl·R·5'1'eO vv· Q899~1 . 9 

:~~~:~~E~T ~F ~i:°i'~ ~. 1'0 L 

.~!~~up~?is~~~:::::::::::::::::::::: ................. . 
1*f 'M·~~ IOO\lJ.IWl!l9 W Wii 

~EliGUfANTV~· seeMEO PERFECT TO 
asTANO & AFFIRM\C OSED BEFORE ME AT 

.,,. 'DELHI O~"{"""'"*' ............ INDENTIFIED BY 

IDENQy nle •EXECUTANT/DEPONENT WHO HAS 
\' SIGNED I~ MY PRESENCE 

. IDENTIFY THEE ANT/ IOENTIFYTHE EXECUTANT/ ..,,-. 
DEPONENET W WAS . " DE.PONENET WHO WAS 
SIGNED lN iHE PRESENC~ O~_ ' · SIGNED IN THE PRES ENCL 0F · 
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MONTHS 

AVAILABILITY 

WffH!N DELHI 

INTERSTATE GENERATION STATIONS 

ADDIT!ONAL PURCHASE 

TOTAL AVAflABfllTY 

. ENERGY CONSUMPTION 

SURPLUS 

DISPOSAL OF SURPLUS 

SALE 

UI 

TOTAL DISPOSAL 

BACKING DOWN 

NOTE: 

) 

DELHI TRANSCO LTD 
STATE LOAD DESPATCH CENTER 

J 

DETAILS OF AVAILABILITY - SCHEDULE -ACTUAL CONSUMPTION OF DELHI FOR2014-15 

Apr-14 May-14 . Jun-14 Ju!-14 . Aug-14 Sep-14 Oct-14 Nov-14 OEC-14 

. 1503 1527 1505 1647 1556 1431 1451 1526 1864 

2304 2737 2802 2591 2488 . 2164 2167 2104 2003 

62 344 433 432 447 344 103 42 183 

3869 4608 4740 4670 4491 3939 3722 3672 4049 

2118 2773 3192 3293 3201 2807 2340 1753 1921 

1751 1835 1547 1377 1290 1132 1382 1919 2128 

-288 -266 -178 -112 -117 -87 -223 -459 ~454 

-34 -61 . -61 -86 -31 -3 -30 -42 -46 

-321 -328 -239 -198 -148 -90 -253 -501 -500 

1430 1508 1309 1178 1142 1042 1128 1417 1628 

Above figures are subject to finalization (incorporation of various revisions}. 

A·AINEkURE.- ~-I ~5 
,·, 

ALL FIGURES IN MILLION UNITS 

·· Jan-15 Feb-15 Mar-15 TOTAL 

187,2 1568 1455 18905 

2081 2051 2120 27613 

227 120 95 2830 

4180 373.9 3669 49347 . 

2073 1676 1818 28966 I 

2107 2063 1851 20382. 

.. 
-476 -400 -423 -3484 

-18 -19 19 -413 

-494 -420 -405 -3&97 

1613 1644 1446 16485 
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MONTHS 

-AVAILABll.ITY 

WITHIN DELHI 

INTER STATE GENERATION STATIONS 

ADDITIONAL PURCHASE 

TOTAL AVAILABILITY 

ENERGY CONSUMPTION 

SURPLUS 

DISPOSAL OF SURPLUS 

SALE 

Ul 

TOT AL DISPOSAL 

BACKING DOWN 

NOTE: 

-\--

DELHI TRANSCO LTD 
STATE LOAD DESPATCH CENTER 

DETAILS OF AVAILABILITY - SCHEDULE -ACTUAL CONSUMPTION OF DELHI FOR 2315-16 

Apr-15 May-15 Jun-15 Jul-15 Aug-15 Sep-15 Oct-15 Nov-15 DEC-15 

1308 1439 1393 1547 1427 1517 :t666 1707 1771 

2311 2659 2665 2754 2738 2520 2515 2238 2097 

95 464 420 334 516 444 277 212 249 

. 3713 4562 4478 -4ti35 4ti81 4481 4458 4156 4117 

2245 3076 3-084 3102 3073 3038 2506 1788 1890 

1468 1486 1394 1533 1608 1444 1952 2368 2227 

-140 -51 -54 -97 -77 -94 -127 -442 -549 

-34 -61 -61 .-86 -31 -3 -30 -42 -4ti 

-174 -112 -115 -183 -108 -97 -157 -484 -594 

1294 1374 1279 135(} 1499 1347 1795 1884 1633 

Above figures are subject to finalization {incorporation of various revisions}. 

~' 
:> 

,, 

ALL FIGURES IN MILLION UNITS 

Jan-16 Feb-16 Mar-16 TOTAL 

. -

1338 1221 1258 17591 

2140 2173 2415 29226 

133 53 118 3313 

3611 3446 3791 50129 

1955 NA NA 25756 

1656 17136 

-568 -030 -540 -3375 

l-
-18 -19- 40 -392 

-586 -649 -507 -3767 

1070 14525 
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iN THE APPELLATE TRIBUNAL FOR ELECTRICITY 

AT N.EW DELHI 

APPELLATE' JURUSDICTION 

APPEAL No. 395 OF 2017 

IN THE MATTER OF: 

BSES Yamuna Power Limited Appellant 

Vs. 

Delhi Electricity Regulatory Commission ... Respondent 

REJOINDER ON BEHALF OF THE APPELLANT 

I 

MOST RESPECTFULLY SHEWETH:-

1. At the outset, the contentions raised by the Respondent 

Commission are denied. 

2. The issue raised in the appeal goes to the root of the matter. 

It is a question of the Respondent Commission's jurisdiction. 

IN RE VIOLATION OF NATURAL JUSTICE: 

3. The Respondent Commission passed the Impugned Order 

without holding any heari~g and without giving an opportunity 

to the persons likely to be affected by the Impugned Order 



is a suo motu order and is in excess of jurisdiction. The 

Respondent Commission has exceeded its jurisdiction and 

authority in law to pass orders suo motu in the nature of the 

Impugned Order inter alia depriving the Appellant of various 

open access charges. 

4. The Respondent Commission has erred in following the basic 

principles of natural justice. It is submitted that issuance of a 

draft proposal is not a substantial compliance of the 

requirements of. natural justice. The Respondent Commission 

has neither followed the the rule of law nor observed the basic 

tenets of fair play. Every adjudication and all the things 

contemplated by law in this case would involve, on occasion, 

a /is. Once it is adjudicated as a lis and fairly and properly so 

also completely, that would require the presence of the 

affected parties. It would .necessitate a minimal opportunity to 

them to meet any advers'e material. It would also. take within 

its import a further opportunity to place such material as 

deemed fit and proper by these affected parties. On a careful 

consideration of such material, rival pleadings and 

contentions, the Respondent Commission must pass a 

reasoned order. The Respondent Commission has failed to 



5. 
3 

It is submitted that by the Impugned Order, sweeping 

provisions were m~de which were completely 

incomprehensible in the DERC (Terms and Conditions for 

Open Access) Regulations, 2005. 

IN RE EXEMPTION TO RAILWAYS FROM CROSS­

SUBSIDY SURCHARGE; 

6. The Respondent Commission's sole reliance is on the Tariff 

Policy. It is submitted that the Respondent Commission has 

evern violated the Tariff Policy by not undertaking any 

11consultation with the Appropriate Government" which was 

mandatory, prior to exempting levy of cross subsidy charge 

on the Railways. The Tariff Policy inter alia provides as 

follows:-

"Provided further that the Appropriate Commission, in 

consultation with the Appropriate Government, shall 

exempt levy of cross subsidy charge on the Railways, as 

defined in Indian Railways Act, 1989 being a deemed 

licensee, on e/eqtricity purchased for its own 

consumption." 

-, \Al~.Ll--· . .L --~-.!·.-.I!-- L...... .LL - - ~- -



11 
exempted from ,the levy of cross subsidy charge, particularly 

in view of the following reasons:-

(i) Indian Railways are not authorized as a distribution 

(ii) 

licensee under the Railways Act, 1989. 

Indian Railways does not "dlstribute[s] electricity" to 
! 

consumers I public so as to qualify as a ''deemed licensee" 

under the 3rd proviso to Section 14 of the 2003 Act. 

(iii) Indian Railways have no universal service obligation, a 

mandate for a distribution licensee under Section 43 of the 

2003 Act. 

(iv) Indian Railways does not have any area of supply. 

(v) In case if Railway does not pay Cross Subsidy Surcharge, 

then in that event the financial impact of the revenue gap 

resulting therefrom would fall on the consumers of the 

Appellant. 

(vi) As recorded in the Parliamentary Standing Committee 

Report [Standing Committee on Energy (2002) 31st 

Report/The Electricity Bill, 2001], the Ministry of Railways 

(Railway Board) requested for being exempted from the 
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However, the Parliament did not accept this request while 

i 

enacting the Electricity Act, 2003. 

(vii) The Hon'ble Supreme Court indicated that the direct sale 

of power by a generating company to a consumer is 

specifically permitted under Section 10(2) of the Electricity 

Act, 2003, thereby, indicating that the Indian Railways are 

to be treated as a consumer under the Electricity Act, 

2003. [Northern Railways Vs. Uttar Pradesh State 
' 

Electricity Board and UPPCL & Ors. Vs. Railway Board]. 

' 
(viii) The only exemption available under the Electricity Act, 

2003, from the payment of Cross Subsidy Surcharge is to 

a person who has established a captive generating plant 

for carrying electricity to the destination of his own use. 

[Ref. Fourth proviso to Section 42(2)]. Section 2(8) 

defines 'Captive Generating Plant' "as a power plant set 

up by any person to generate electricity primarily for his 

own use and includes a power plant set up by any 

cooperative society or association of persons for 

generating electricity primarily for use of members of such 

cooperative society or association". 



to be a consumer and not a distribution licensee. 

Furthermore, Section 42 does not exempt a distribution 

licensee from the liability to pay Cross Subsidy Surcharge, 

in case if Open Access is granted to that distribution 

licensee for using the distribution system of another 
I 

distribution licensee; for wheeling electricity. 

(ix) The Supreme Court has held that "30 . ... Even a licensee 

which purchases electricity for its own consumption either 

through a "Dedicated Transmission Line" or through "Open 

Access" would be liable to pay Cross Subsidy Surcharge 

under the Act." [Ref. Para 30 in Sesa Sterlite Ltd. Vs. 

OERC & Ors. (2014) 8 SCC 444]. The Supreme Court's 

decision would squarely cover the case of the Railways, 

who claim that they are a distribution licensee and wish to 

purdhase electricity for their own consumption through 

Open Access and therefore the Railways would be liable to 

pay, Cross Subsidy Surcharge under the Electricity Act, 

200:3. 

lN RE EXEMTPION TO CAPTIVE USER FROM ADDTIONAL 
SURCHARGE: 

8. The sole reliance placed by the Respondent Commission is on 
I 



~ 
Tariff Policy, 2016 and : Its Open Access Regulations. The 

Respondent Commission failed to recognised that there is a 

case for recovery of the part of fixed cost towards the 

stranded capacity arising from the power purchase obligation 

·through levy of Additional Surcharge from captive power plant 

("CPP") users and open access ("OA") consumers. Additional 

Surcharge, being a compensatory amount payable towards 

the fixed cost of stranded power resulting from approved 
I 

power purchase contracts, has to be determined commonly 

for all the CPP and OA Users. 

10. The Respondent Commission failed to note that frequently 

changing captive users of group CPP would be leading to 

stranded contracted capacity of Distribution Licensee. Such 

captive users are very different from static captive users of 

original Captive. Power Plants as the latter have ceased to be 

consumers of Distribution Licensees having created their own 

permanent power requirement through captive mode. There is 

no power planning needed for such static captive users as 

against frequently switching users of group captive power 

plants for whom the power supply Is planned and therefore 

becomes a stranded capacity. Such Group Captive users 



I 
I 
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11. The Respondent Commission failed to note that most of the 

GCPP users avail Open Access under short term basis. The 

GCPP matrix also keeps on changing frequently in order to 
I 

meets 26 °/o equity criteria under Electricity Rules, 2005. 

Equity is apparent:ly purchased as preferential share at a 

nominal cost. Hence, change In the consumer mix whereby 

Consumers switching out of GCPP matrix leads to stranded 

capacity on Short Term Open Access (STOA) as the quantum 

of power keeps changing as per the fluctuating number of 

GCPP users. If there is stranded capacity created on account 

of such Consumers switching to Open Access Group Captive 

arrangement , the Additional Surcharge as determined by the 

State Commission shall be payable by such Captive Open 

Access users who are already factored in power procurement 
I ' 

plan of Distribution Licensees. 

12. With the Increase in this GCPP based OA transactions, the 

obligation of the Distribution Licensee In terms of power 

purchase commitments has been and shall continue to be 

stranded, and there will be an unavoidable obligation and 

incidence to b,ear the fixed costs consequent to such 

commitments. Such fixed cost. of power purchase has to be 



13. It is submitted that, unless such fixed costs due to stranded 

capacity are recovered from OA Consumers, this burden 

would be unjustly loaded onto other Consumers of 

Distribution Licensee. This would be unfair and unwarranted 

to pass such burden of fixed cost recovery of such stranded 

cost to other Consumers through consequent tariff hike. 

I 

14. However, the Respondent Commission failed to note that 

there is a case for recovery of the part of fixed cost towards 

the stranded capacity arising from the power purchase 

obligation through levy of Additional Surcharge from OA 

Consumers including the Group Captive Consumers who have 

availed such arrangement. 

IN RE CEILING ON CROSS SUBSIDY SURCHARGE: 

(', 15. There is practically no reply on this issue by the Respondent 

Commission except to justify though erroneously by relying 

on the Tariff Policy. 

16. The Respondent Commission has Ignored the fact that cross 

subsidy surcharge presently allowed to the Appellant is not 

adequate and Is not compensatory as envisaged under 
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/0 
while on the other hand has imposed the ceiling on cross 

subsidy surcharge payable. 

18. The Respondent Commission has failed to understand and 

achieve the objective thQt tariff should progressively reflect 

the cost of supply of electricity. 

REDUCTION.OF ADDITIONAL SURCHARGE FOR MAY TO 
SEPTEMBER 2017: 

19. The Respondent Commission failed to take into account and 

consider the financial impact that the Appellant would be 

adversely affected with and retained the additional surcharge 

to half of the average fixed costs. 

20. The computation of the aqditional surcharge for the months of 

May to September as has been done in the Impugned Order 

would deny the appropriate entitlement of the Appellant for 

additional surcharge from open access consumers to meet the 

stranded costs towards universal supply obligations under 

Section 43 of the Electricity Act, 2003. 

21. In view of the above, the reply filed by the Respondent 

Commission is devoid of any merit. 
\I 

ii . ,, 
Th" /\---11--""' --:'----'--- :.a..- -· .L...-:-_: ___ - -- - 1 - ~ - I 
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' ' ~~' In view of the above, the reply filed by the Respondent 

Commission is devoid of any merit. 

Filed on : 05-1 o -- :Z 018 
New Delhi 

Through 

µ~~ 
· · H,rgJA A/ /Viv JZY7 z.r] 

Mulla & Mu Ila & Craigie Blunt & Caroe 

DECLARATION 

' 

Advocates for Appellant 
502, Nilgiri Apartments 

9, Barakhamba Road 
New Delhi 110 001 

The Appellant(s) above named hereby solemnly declare(s) that 

nothing material has been concealed or suppressed and further 

declares that the enclosures and typed set of material papers relied 

upon and filed herewith are true copies of the original(s)/fair 

reproduction of the originals/true translation thereof. 

Verified at New Deihl on this the Y+-aay of October, 2018. 
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VERIFICATION' )2_ 

I, Prachi Jain, aged 33 years, working as DGM-Regulatory Affairs 

of the Appellant Company, do hereby verify that the contents of 

paragraph No. '.do <J are true to my personal knowledge (derived 

from official record) and paragraph -~- to ll I believe to be 

true on legal advice and that I have not suppressed any material fact. 

Verified at New Delhi on this theL-J+!:fay of October, 2018. 

/-10~ 
HASA.AI Mt; L1-IA'7-4 

ADVOCATE FOR APPELLANT 



3. I say that the Annexures to the Appeal are true copies of their 

respective originals .. 

' 
4. I say that nothing herein Is false and no material has been 

concealed there from. 

VERIFICATION 

·Verified at New Delhi on this the y+~ay of October, 2018 that 

the contents of the above Affidavit are true and correct to the best of 

my knowledge. Nothing material has been concealed nor withheld 

there from. 

(\ 
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